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a  “substantiated
finding of registrable abuse” of a per-
son with intellectual or developmental
disabilities has been made.

Nicky’s Law is named for Cher-
yl Chan’s son, who was beaten while
attending a day program for people
with intellectual disabilities in Mill-
bury several years earlier.

sion — upholding DPPC’s decision to
place a care provider on the registry —
has been issued. The attorney repre-
senting the care provider in that case
said he has submitted the decision to
the Middlesex Superior Court for fur-

ther review.
Lawyers Weekly recently spoke
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DALA seeing first wave of abuser registry appeals
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with attorneys who have handled this first
wave of cases in what is becoming a new
niche practice arca.

Needed due process

Braintree attorney Edward | O'Brien,
sachusetts Bar Association’s Lawyer Re-
ferral Service, said first and foremost he is
grateful that the Legislature recognized the
need to give care providers the opportuni-
ty to seek recourse with DALA on due pro-
cess grounds.

“It is really important that [the Disabled
Persons Protection Commission] not be
the judge. jury and executioner of people.”
he said.

If care providers’ only recourse were a
petition to Superior Court, that would be
an imperfect solution, as by statute judg-
es need to defer to the agency’s determina-
tion, absent a showing that that determina-

two-lold, with the magistratc looking at not
only whether the care provider did what
DPPC concluded he did, but whether those

O'Bricn noted that the regulations re-
lated to the abuser registry define “abuse™
broadly and do not distinguish between
those who commit the abuse directly and
those who witness but fail to report it. His
client fell into the latter category; he said.

O'Brien’s clients case was resolved “to
the satisfaction of both sides™ through a
consent agreement, he reported.

Middle ground available

In the first written decision in an sbuser
registry case, A.C. v. Disabled Persons Pro-
tection Commission, Administrative Mag-
istrate Kenneth Bresler affirmed that the
care r “committed abuse per se and
caused serious emotional injury] warrant-
ing her placement on the registry.

“However, that is not the end of the in-
quiry.” Bresler wrote.

Bresler then also reviewed DPPC's de-
termination that A.C. did not qualify for

an cxception that would apply if DPPC be-
unlikely to reoccur,” leaving the care pro-
vider still fit to provide services to peo-
plc with intclectual or devcopmen-
tal disabilitics.

In Bresler's estimation, A.C. had failed to
present evidence or argue that she was di-
gible for the exception.

A finding that sbusc occurred but that
the incident did not warrant placement on
the registry would still be helpful to 2 care
L. Dambrov. The care provider then might
be able to get work with state departments
other than the Department of Devdop-
mental Services, whereas someone placed
on the registry “probably could not get a
job from anybody. be said.

could not be presented o DALA because
the accused had not followed its procedur-
al rules.

While "DALA handled it very well” the
whole process came at a cost to his dient,
Dambrov said.

“The unfortunate part is that most ...
care providers do not have a lot of mon-
ex he said. "My client had to pay me to
get to the point where we could resolve
[the case]”

DPPC was “very cooperative and good to
work with,” Dambrov added.

But perhaps because the category of cas-
s is 30 new, DPPC scemed intent on get-
ting the legal issucs raised in its motions bt-
igated, Dambrov said.

Asked whether he thought the magis-
trate’s decisions in his case might spare fu-
ture appellants a similar ordeal, Dambrov

said he was unsure.

Unique witnesses

The case that Andover attorney Adam
P Beck is handling on behalf of two peo-
ple who were terminated by their employer

afier being “wrongfully accused” of abuse
is still pending.

Beck said be is mystified that the process
has gotten as far asit has, given that the sole
witness against his dlients is a fellow em-
using an illicit substance on the job.

Beck said he has other workers lined up
to testify that the resident suffered his in-
jurics when be simply tripped and &l on
ice outside the group home. Beck said he
es to DPPC during its internal review, but
they failed to hold sway in a process he de-
scribed as a “free-for-all”

“DALA s more like Superior Court as
we know it.” he said. “There are more rules
in place, and they are more flexible than in
Supcrior Court”

The nature of the incidents that get a
care provider placed on the abuser registry
mcans that a person with intdlectual dis-

“dctmitcly a challenge.”

“The other witnesses become even more
important. he said.

In A.C, the fact that a behavioral analyst
cognitive ability to make up a story about
the incident factored into Bresler's decision
in the DPPC's favor.

O'Bricn said in his dicnt's case, too, it
nessed the alleged incident.

In a typical case, the record may wdl also
tend to be installed &t group residences,
along with medical records that document
the alleged victim's injurics, he added.

Procedural refinements

As Bresler highlighted in a footnote in
A.C. DALA lste last year issued 2 second
amended “Order Regarding Confidential-
£y reinforcing the implication from the
general i of Glc. 19C §15,
and 119 CMR 9.00 that the victim, witness-
€5 and other peaple with disabilitaes should
not be named in the decisions that magis-
trates issue in abuser registry cases.

Other procedural matters that need to
be resolved are revealing themsclves as the
cases are litigated.

For example, Bresler had to grapple with
how to treat DPPC’s investigation report.
He noted that administrative law tribunals
gencrally do not need to observe the rule
against hearsay.

DPPC had then argued in its post-hear-
ing bricf that “DALA must accept the In-
vestigation Report for the truth of the mat-
ter” which Bresler said he assumed meant
that he had to accept the report “into evi-
dence” but not necessarily accept the report
as unassailable truth.

Earlier in his decision, Bresler pointed to
a regulation, 118 CMR 9.03(1), which “ap-
pears to bar me from directly quoting from
the investigative report, but not from para-
phrasing it

The appdlant in A.C had also argued
that she should not be placed on the abus-
er registry becanse DPPCY investioator had

liberate manner several matters of first im-
pression presented by Nicky's Law”

Like his colleagues on the other side of
the proceedings, Levrault believes the cur-
rent law “strikes an appropriate balance be-
tween ensuring the duc process rights of
appcllants and protecting an underserved
population — many of whom have com-
munication barriers”

Thus far, the abuser registry appeal
process has not presented any substan-
tial procedural or evidentiary issucs, in
Levrault’s view.

“However, the DPPC has included in its
proposed bill to modernize and streamline
its ensbling statute minor amendments to
darify the confidential nature of Abuser
Registry proceedings,” he said.

O'Bricn noted that DALA itsclf had

registry determinations might impact the
qud!ydhpmcuﬂhﬂq:pdhmgﬂu
it takes more time to schedule hearings and
turn decisions around.
But that is not an issuc yet, it scems. [N



