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The Connecticut Supreme Court released
an opinion in July that partially resolved a
long-standing question about special
permits/special exceptions (the statutes
use both terms, but our courts have said
that they are interchangeable, so for
simplicity we’ll call them “special permits”).
Connecticut General Statutes Section 8-3(i)
provides for the term of most site plan
approvals: an initial term of five years, and
additional extensions of up to five more
years within which the improvements depicted in that site plan must be completed (Certain
site plans may have different time limits based on other statutory provisions or special
acts). However, while the statutes expressly authorize zoning commissions to issue
special permits, no minimum or maximum time period is specified. Most towns have
adopted regulations that set a time limit within which work proposed to be conducted
under a special permit must be constructed and/or completed, but until now the courts
hadn’t ruled on the validity of such regulations. That open issue of the law has been
resolved by the Supreme Court’s decision in International Investors v. Town Plan and
Zoning Commission of Fairfield, but the Court’s holding will require many towns to amend
their zoning regulations.

While the factual background to the case is complicated, the basic issue concerned an
extension of time that was granted to a developer for a special permit that was granted by
the Fairfield Town Planning Commission. A neighbor claimed that the special permit had
expired based on the language of the regulations and appealed the extension of time. The
Superior Court held that the special permit could not have expired because, in the
absence of an express Statutory time period, special permits were perpetual and could
never terminate. The Court’s reasoning was that because land use approvals must “run
with the land” (that is, be transferable to future property owners), there can be no time
limits absent a provision in the statutes.
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The Appellate Court reversed, observing that a time limit on a special permit still allows it
to “run with the land,” but not in perpetuity; a buyer of the property would have a valid
permit for the remaining time left in the approval. The Appellate Court upheld the time
limits in the Fairfield zoning regulations and the extension of time that the Commission had
granted.

The Supreme Court generally upheld the Appellate Court’s reasoning, but with an
important limitation: The Supreme Court noted that special permits typically include a site
plan, and observed that the site plan was an essential component of the special
permit. The Court correctly noted that when evaluating the compatibility of a proposed use
in a particular location, the local commission’s determination can only be made after a
“thorough examination of the specific site plan submitted” [quoting from Barberino Realty
& Development Corp. v. Planning & Zoning Commission , 222 Conn. 607, 613-614
(1992)]. The Court also noted that even though a site plan is typically a component of a
special permit, it is not a separate application and does not trigger automatic approval,
citing to Center Shops of East Granby v. Planning & Zoning Commission , 253 Conn. 183,
191 (2000). The Court appears to conclude that zoning commissions can set time limits for
special permits:

Applying this logic [that a special permit requires a determination of suitability
in location] to the present case, we see no basis to conclude that the time limit
to complete construction in §8-3, governing site plans, would apply by
operation of law to special permits.

Id., at p. 72.

The Court then proceeds to do exactly that! While acknowledging the benefits of a time
limit to prevent “stale” special permits that don’t reflect current regulations or conditions,
and also acknowledging what it called “the ubiquity of the exercise of this authority by
municipal zoning agencies all across this state,” Id . , p. 77, the Court nevertheless
concluded that it was illogical for a special permit to expire before the Statutory life of its
accompanying site plan. The Court held, therefore, that a special permit must be valid for
at least the time period for completion of the improvements depicted on its accompanying
site plan, i.e., five years plus extensions of up to five more years. Zoning Commissions
should amend their zoning regulations to provide that where a special permit includes a
site plan that depicts improvements to be constructed, that special permit must be valid for
at least the time period of that site plan.

This is not the end of the discussion, however. The Court expressly noted that some
special permits—specifically excavation permits—do not involve the construction of new
improvements, and thus can be subject to a term of years that is shorter than the five-and-
five years of Section 8-3 for site plans. As the Court held, “Temporal limitations on special
permits have been deemed proper if they relate to the use of the property.” Id., p. 65
(emphasis original).  The same logic should apply to any special permit that does not
involve the construction of new improvements. For example, if a local regulation provides
that a liquor store is a special permit use, and the applicant seeks to convert an existing
retail building into a liquor store without making any exterior modifications, the zoning
commission should be able to set a time period within which that special permit use must
be established, or else the permit expires. The same would be true of other uses which



are, by their very nature, temporary, such as carnivals/festivals and flea markets.

The bottom line is that every zoning commission must examine its special permit
regulations and revise them in such a way that any special permit which includes a site
plan depicting physical improvements must be valid for an initial term of five years, with
extension of at least five more years if requested by the applicant. However, special
permits for uses that are temporary, or that do not involve the construction of new
improvements, may be subject to lesser periods of validity. We would be happy to work
with any of our client commissions to update their regulations to achieve compliance with
the International Investors case.
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